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Komtek Forge Terms and Conditions

1. The terms and conditions herein shall constitute the exclusive contract of the parties with respect to all goods and services to be provided by Komtek Forge (the “Seller”).   None of the terms hereof may be supplemented, modified, superseded or otherwise altered except by a written agreement executed by an authorized representative of the Seller.  You (the “Buyer”) may for convenience desire to utilize Buyer’s form of purchase order or acknowledgement, contract or other document in connection with this transaction.  However, it is agreed that any provision of such document which conflicts with or which would modify or add to the provisions hereof shall be deemed to be waived by the Buyer, of no effect, and preempted and superseded by the terms hereof.  Seller’s production or shipment of goods or provision of services in response to any purchase order shall be made exclusively pursuant to the terms hereof and such production, shipment or provision shall not be deemed to be an acceptance of any terms of the purchase order at variance with the terms hereof.

2. (a) Unless specifically noted otherwise, herein, all prices are F.O.B. Sellers plant, Worcester, Massachusetts.  All prices are based on mill prices of Sellers raw materials in effect on the date of the Seller’s quotation, and quoted prices are subject to escalation based on the difference in raw material costs on the gross weight of the forgings and the actual costs of the raw material charged to the Seller by its mill or warehouse suppliers at the time of delivery to the Seller.  Unless otherwise agreed in writing, all quoted prices are for quantities ordered at one time for the delivery at one time; split deliveries shall take the price of the quantity being shipped at that time.  The Seller’s prices do not include sales, use of similar taxes of any kind.  Consequently, in addition to the price specified herein, the amount of any present or future sales, use or similar tax applicable to the sale or use of the goods shall be paid by the Buyer.  
(b) Unless otherwise noted herein, all goods shall be shipped F.O.B: Seller’s plant, Worcester, Massachusetts.  Preparations charges are a portion of those required for the initial production of forgings including the design, material, and preparation of any special tools that may be required.  The payment of any such charges shall not convey to the Buyer any title to or the right of possession of any such tools involved.  Such payment shall convey to the Buyer the rights to the exclusive use of such tools and to their preservation by the Seller for three (3) years from the date of the last order requiring their use. 
(c) If an order must be changed or cancelled, the Buyer may do so but the changes must be delivered in written form. Changes or modifications to orders will result in price adjustments to the original quotation. In the event of a cancellation, the Buyer will be held responsible for all the charges associated with the work in progress at the time of cancellation.  As forging orders are unique and therefore are not resalable, Komtek Forge cannot accept returned product.  
3. (a) Unless otherwise specified, the Seller shall have the right to ship the goods when ready for shipment.  Should the Buyer or its agent fail to accept delivery, or if the Seller reasonably believes the Buyer is unwilling or unable to accept delivery when ready for shipment, the Seller may transport and/or warehouse the goods at the Buyer’s risk and expense, whereupon all risk of loss or damage but not title unless otherwise provided shall pass to the Buyer.  The Buyer’s failure to accept delivery shall not affect commencement of payment of the purchase price as provided hereunder.  
(b) Any shipment date(s) specified herein are only estimates.  The Seller shall not be responsible or liable for delay in shipment, or failure to manufacture, due to causes beyond its reasonable control, including, without limitation, delays in receipt of or unavailability of materials, strikes, accidents, riots, acts of God, lack of usual means of transportation, acts of the Buyer, adaptation or enactment of any law, ordinance, regulation, ruling or order directly or indirectly interfering with or rendering more burdensome the performance or delivery hereunder, embargoes, priorities and allocations.  In the event of any such delay, the dates of shipment shall be extended for such time as may be reasonably necessary to enable the Seller to ship. 
(c) The following shipping tolerances shall apply to each shipment of goods:

	SHIPPING TOLERANCES

	Pcs. Ordered
	% Overrun
	% Underrun

	10-999
	10
	10

	1,000-9,999
	5
	5

	10,000 & over
	2
	2


4. (a) The Seller warrants that goods and components of its own manufacture will be free from defects in materials and workmanship under normal use and service for a period of six (6) months from the date of delivery, or until resold or remarketed by the Buyer, whichever shall first occur.  
(b) Responsibility for forgings rejected due to concrete evidence of and verification of non -conformance to the material specifications and/or materials qualifications as ordered is limited to the repair, replacement or credit of said product.  The Seller is not responsible for the cost of labor and machining of product found to be defective.
(c) The warranty described in this paragraph 4 extends only to the Buyer and in no event shall the Seller be liable for property damage sustained by a person designated by the law of any jurisdiction as a third-party beneficiary of this warranty or any other warranty held to survive the Seller’s disclaimer.  This warranty does not extend to normal wear and tear or to materials, parts and accessories manufactured by others, and the Buyer agrees that it must rely solely on the manufacturers’ warranties applicable to said materials, parts and accessories, and that it shall have no remedy against the Seller for breach of a manufacturers’ warranty.  This warranty shall be null and void if any repairs, modifications or alterations are made to the goods supplied hereunder during the warranty period by the Buyer or others on its behalf without the prior written consent of Seller.  THE WARRANTY DESCRIBED IN THIS PARAGRAPH 4 SHALL BE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, WHICH ARE HEREBY DISCLAIMED BY THE SELLER, INCLUDING BUT NOT LIMITED TO, ANY IMPLIED WARRANTY OR MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  

(d) The Buyer must give written notice to the Seller promptly after discovery of any defect or other failure to conform to the above warranties, and no later than fifteen (15) days after such defects shall be reasonably apparent to the Buyer.  
5. (a) Upon written notification received by the Seller within the above-stated warranty period of any failure to conform to the above warranties, upon return prepaid to the Seller of any nonconforming item or original part of the component thereof and upon inspection by the Seller to verify said nonconformity, the Seller shall repair or replace said goods without charge to the Buyer.  Correction of nonconformities, in the manner and for the period of time provided above, shall constitute fulfillment of all liabilities of the Seller to the Buyer or any other person for such nonconformity or defect whether based upon contract, tort (including negligence), strict liability or otherwise.
(b) THE REMEDIES SET FORTH HEREIN ARE EXCLUSIVE, WITHOUT REGARD TO WHETHER ANY DEFECT WAS DISCOVERABLE OR LATENT AT THE TIME OF THE DELIVERY OF THE GOODS TO THE BUYER.  The essential purpose of this exclusive remedy shall be to provide the Buyer with repairs or replacement of goods that prove to be defective within the period and under the conditions previously set forth.  This exclusive remedy shall not have failed of its essential purpose (as that term is used in the Uniform Commercial Code) provided the Seller remains willing to repair or replace defective goods within a commercially reasonable time after it obtains actual knowledge of the existence of a particular defect.  

6. In no event shall the Seller be liable for any special, consequential, incidental or indirect damages with respect to this agreement or the goods or anything done in connection therewith, whether based upon contract, tort (including negligence), strict liability or otherwise. 
7. The Buyer hereby grants to the Seller a security interest in the goods, all replacements and substitutions therefor, all attachments and accessories thereto, and any proceeds thereof, to secure the payment of the purchase price and all obligations of the Buyer hereunder.  The Buyer will not sell, lease, transfer or encumber the goods and will keep them free from any and all liens, security interests and encumbrances until the payment of the purchase price in full.  Upon default, the Seller shall have all the remedies available to it under the Uniform Commercial Code and other applicable laws of the jurisdiction in which goods are located and shall be entitled to all legal costs, reasonable attorney’s fees, and all other reasonable costs permitted by law which are incurred by the Seller in enforcing its remedies.  In addition to its other remedies, the Seller may require the Buyer to make the goods available at a place designated by the Seller, which is reasonably convenient to both parties.  The Buyer hereby appoints and designates the Seller as its attorney-in-fact to execute and file such financing statements in the name and on behalf of the Buyer as Seller shall deem necessary or desirable to perfect the security interest granted hereby.  
8. (a) The Buyer shall indemnify and hold harmless the Seller and its successors and assigns from and against any and all costs (including counsel fees), loss (including incidental and consequential damages) and damages of any nature arising out of or resulting from the use, operation, sale or maintenance of the goods by the Buyer or on its behalf, or by its agents, employees, licensees, lessees, vendees, or direct or remote assigns.  Said costs, loss and damages shall include, without limitation, liability arising from the injury, illness or death of any person or damage to or destruction of any property, whether said liability is premised upon contact, tort (including without limitation, negligence), strict liability or otherwise.
(b) To the extent goods are manufactured or produced pursuant to designs or specifications originated or otherwise furnished by the Buyer, the Buyer shall indemnify and hold the Seller, its agents and customers, harmless from any expense, cost, damage or liability for infringement of any United States patent(s) with respect to such goods and their process of manufacture and agrees at its own expense to defend or assist in the defense of, at the Seller’s option, any action in which such infringement is alleged with respect to the manufacture, production, sale or use of such goods.
9. All rights and obligations hereunder shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts
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